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Introduction

1.1 General

This guidance is intended for Reporting Entities of MI\JE Groups that are required

to submit data to the Tax Authorities (hereafter referred to as: Authorities) in
the form of a so-called country-by-country report (“Country-by-Country

Reporting”).

As of January 1, 2018, MNE Groups with a consolidated group revenue of NAf

1,500,000,000 or more in the reporting year immediately preceding the reporting

year to which the country-by-country report would apply, annually, per

country, are required to inform the Authorities with regard to their profits, taxes

paid and activities, among others. This shall be done in accordance with a
template developed by the OECD.

This guidance provides an insight into the background of the

aforementioned requirement to submit data and which entities of MNE

Groups are required to report, and it provides information regarding what

will have to be submitted and when and how it will have to be submitted.

The aforementioned shall apply to the notification requirement also.

The definitions that are relevant to this subject shall be clarified in this

guidance in Annex I (Glossary).

1.2 The guidance

This guidance comprises the following chapters. After the introduction in

chapter 1, in chapter 2 the fiscal and legal aspects of the requirement to draw up

and submit a country-by-country report and the notification requirement are

addressed. Subsequently, in chapters 3 and 4, the subject and the object of the

data submission through the country-by-country report shall be discussed. In
chapter 5, the consequences of the (partial) failure to comply with the

requirement to submit a country-to-country report are explained. In chapter 6,

the logistical process of the submission of the country-by-country report shall

be addressed. Lastly, chapter 7 lists the contact details of the Authorities you
may use in case you have questions with regard to the submission process of

the country-by-country reports or the contents of the country-by-country

reports.

It is expressly stated here that this guidance has been drawn up
exclusively for information purposes. The legal provisions shall

expressly be leading.

The developments with regard to Country-by-Country Reporting are ongoing,

while, at the same time, its precise impact remains unknown. The Guidance on

the Implementation of Country-by-Country Reporting (update September 13,
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2018) and the Guidance on the Implementation of Country-by-Country

Reporting: Compilation of approaches adopted by jurisdictions (update April

30, 2018) have been incorporated into this guidance. The aforementioned

documents are updated periodically. For the latest version of the guidance,

please refer to: http://vvw.oecd .org/tu/btps/countrv—bv—countrv—

rcporti ng.htn.

With regard to Country-by-Country Reporting, as a general rule, Curacao

follows the interpretation resulting from the current and future documents

relating thereto of the OECD.

1.3 Up-to-date information

Whenever data submission to the Authorities is required, the most up-to-date

information is needed in order to learn which requirements have to be met. Said

information can be found on the following website: vvw.belastingdienst.cw.

This website also lists the OECD templates described in this guidance in Excel

format.

For the notifications in accordance with Articles 43 and 44 of the National

Ordinance on Profit Tax 1940 no form has been prescribed. These may therefore

be sent to the Authorities in writing.
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2 Fiscal and legal aspects

2.1 Legal basis

2.1.1 Introduction

Under the National Ordinance on Profit Tax 1940, Reporting Entities of an MNE

Group that have their tax residence in Curacao are required to submit the

designated data to the Authorities at their own initiative. This is set out in

Chapter VIII Additional documentation requirements transfer prices of the National

Ordinance on Profit Tax 1940 which comprises Articles 42 through 471

By means of this new documentation requirement for the submission of a

country-by-country report, Curacao implements the outcome of action 13 of the

OECD project Base Erosion and Profit Shifting (the BEPS project) for financial

years starting on or after or ending after January 1, 2018. The new standard was

published in the Transfer Pricing Documentation and Country-by Country Reporting

Action 13 (October 5, 2015)2 and has been included as the new Chapter 5 of the

OECD Transfer Pricing Guidelines. Any MNE Group that, in the fiscal year
immediately preceding the fiscal year which the country-by-country report

refers to has a total consolidated group revenue of NAf 1,500,000,000 or more,

shall be required to draw up a country-by-country report annually.

2.1.2 Guidance on the implementation of Country-by-Country Reporting

In order not to deviate from the international standards, Curacao - as set out

above - follows the current and future interpretation of the OECD with regard

to the standardized documentation requirements that are set out in the National

Ordinance on Profit Tax 1940, except where there is an explicit derogation

thereof.

The interpretation of the OECD, which is evident among others from the
Guidance on the implementation of Country-by-Country Reporting: BEPS Action 13
(OECD-guidance)3 as a general rule shall be followed by Curacao, except where

there is an explicit derogation thereof.

With regard to several subjects, it has been decided, on practical grounds, to
include the OECD developments in this guidance. The fact that an OECD

development has not been included in this guidance should not be interpreted

as an express derogation thereof on the part of Curacao. This guidance should

therefore be read taking into account the current and future OECD

developments.

0G. 2018, no. 30.

9789264241480-en.htrn.
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The OECD has compiled a large part of the additional explanations

with regard to Country-by-Country Reporting on the following
website:
• http://wvxv.oecd.org/tax/beps/countrv—bv-countrv-reporting.htm.

Furthermore, there is an overview of the active exchange relations per

country available on the website of the OECD:
• http://wwv.oecd.org/ctp/beps/countrv-bv-countrv-exchange

relationships.h tnt.

Interpretation threshold (NAf 1,500,000,000)
In order to analyze if the consolidated group revenue of any MNE Group

exceeds the NAf 1,500,000,000 threshold, the consolidated group revenue of the

MNE Group as included in the consolidated financial statements of the fiscal

year immediately preceding the fiscal year to which the country-by-country

report would apply, shall have to be taken into account. In such cases,
“extraordinary income and gains from investment activities”, if these are not

included in the consolidated group revenue of the consolidated financial

statements, do not have to be included in the consolidated group revenue for
the determination if the threshold has been exceeded or not.

Mergers, takeovers and divisions
A question that arises in case of mergers, takeovers and divisions, is if an

MNE Group in such cases is required to submit a country-by-country report
or if it then concerns an exempted MNE Group. The OECD guidance includes
further directives in this regard4.

2.2 To which companies does the requirement apply

As mentioned previously, this guidance is intended for Reporting Entities of

MNE Groups with fiscal residence on Curacao. Two subsequent questions then

come into play. Firstly, there is the question which companies are required to
draw up a country-by-country report, and secondly, the question arises to
which Constituent Entity the submission requirement applies.

In this paragraph we shall address the first question, namely the so-called
qualifying MNE Group. First, however, one should assess whether or not it

concerns an MNE Group. If that is the case, then one should verify if the MNE

Group is exempted or not. If they are not exempted, then it concerns a qualifying

MNE Group that therefore is required to draw up a country-by-country report.

When answering the second question, one will have to assess if the qualifying

MNE Group has one or several Constituent Entities that are established in

Curacao. For such qualifying MNE Group, a country-by-country report may be

submitted through a Constituent Entity that is established in Curacao (a

Reporting Entity resident in Curacao). An alternative is that the country-by-
country report is submitted - subject to conditions - by a foreign Constituent

Chapter VI of the Guidance on the implementation of Country-by-Country Reporting: BEPS Action 13.



Guidanceon data submission 01 country-by-country reports with regard to theadditional documentation requirements for transfer pricing(Countrv-bv-Countrv Reporting)

Entity to the tax jurisdiction of which it is a fiscal resident. In the latter case, the
country-by-country report does not have to be submitted by a Constituent
Entity established in Curacao, yet the Authorities will receive the country-by-
country through automatic international exchange. If there is no automatic
exchange (as the conditions in that regard are not complied with), then the
country-by-country report shall have to be submitted to the Authorities by
means of “local filing” in accordance with Article 43 of the National Ordinance
on Profit Tax 1940.

2.2.1 Definition M1’JE Group

The submission of a country-by-country report is mandatory for so-called
qualifying MNE Groups. Article 42, subsection a, of the National Ordinance on
Profit Tax 1940 defines the concept group as follows:
a collection of enterprises related through ownership or control such that it is either
required to prepare Consolidated Financial Statements for financial reporting
purposes tinder applicable accounting principles or would be so required if equity
interests in ally of the enterprises were traded on a public securities exchange.

As a general rule, for the determination of a group, the starting point are the
enterprises that are included in the consolidated financial statements.
Furthermore, an additional provision (the “deemed listing provision”) has been
included for those cases in which companies are not required to draw up
consolidated financial statements. In such cases, one should assess if the
company would be required to draw up consolidated financial statements if
equity interests in one of the enterprises were to be traded on a public securities
exchange. If that is the case, it does concern a group after all,

Article 42, subsection b, of the National Ordinance on Profit Tax 1940 defines
the concept MNE Group as follows:
any Group that:

1. includes two or more enterprises with their tax residence in different
jurisdictions; or

2. includes an enterprise that is resident for tax purposes in one juristhction and
is subject to tax in another jurisdiction with respect to the business carried out
or through a permanent establishment in the other jurisdiction.

With regard to the definition “fiscal residence” or “fiscal resident” as
referred to in Chapter VIII, it furthermore concerns an enterprise that, on
the basis of the national legislation of the relevant country as well as for
the application of the relevant tax convention, is considered to be a
resident of that country.

The National Decree Profit Tax5 sets out the following with regard to the
country-to-country report: a tax jurisdiction shall he defined as a jurisdiction ofa state
or a non—state that has tax autonomy.

With regard to all the aforementioned, consolidated financial statements

0G. 2018, no. 19.
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(Article 42, subsection h of the National Ordinance on Profit Tax 1940) shall
refer to:
the financial statements of an MNE Group in which the assets, liabilities, income,
expenses and cash flows oft/ic Ultimate Parent Entity and the Constituent Entities are
presented as those of a single economic entity.

If all of the aforementioned requirements are met, as a general rule the
requirement to submit a country-by-country report applies, except where it
concerns an exemption, as set out hereafter.

2.2.2 Definition exempted MNE Group

An exemption in the form of a threshold for the submission requirement of the
country-by-country report is included in Article 43, fifth paragraph, of the
National Ordinance on Profit Tax 1940, which sets out: Paragraph one through
four are not applicable to Constituent Entities of an MNE Group which in the Fiscal
Year immediately preceding tlmc Fiscal Year which the country-by-country report refers
to has a total consolidated group revenue of less than NAf 1,500,000,000.

In this regard, fiscal year (Article 42, subsection g, of the National Ordinance on
Profit Tax 1940) is defined as: an annual accounting period with respect to which the
Ultimate Parent Entity oft/ic MNE Group prepares its financial statements.
Consolidated group revenue is not further defined in the law. In general, the
consolidated group revenue will be reflected in the consolidated financial
statements of the relevant group regarding the preceding fiscal year.

If the consolidated group revenue of any MNE Group is reflected in a foreign
currency, the threshold of NAf 1,500,000,000 to determine if the group is
required (in Curacao) to submit a country-by-country report, shall have to be
calculated through the use of the conversion rate as of January 2015 as stated in
the OECD guidance.

Insofar as it concerns a local filing requirement, the threshold shall be calculated
in line with the OECD Guidance on the Implementation of Country-by-Country
Reporting: BEPS Action 13, Chapter IV section 1.1. The aforementioned implies
that, if the threshold in the country of which the Ultimate Parent Entity is a
resident is determined in a currency other than the NAf, Curacao shall not
require local filing from the Constituent Entity or entities resident in Curacao of
the relevant MNE Group if, in the country in which the Ultimate Parent Entity
is established, it remains below the threshold (in local currency) established by
the relevant country in its legislation, yet with the conversion rate as of January
2015 it exceeds NAf 1,500,000,000.

The country-by-country report requirement thus applies to all MNE Groups
which in the fiscal year immediately preceding the fiscal year to which the
country-by-country report would apply, have a consolidated group revenue of
over NAf 1,500,000,000. If hereafter ‘MNE Group’ is mentioned, this refers to an
MNE Group that is required to submit a country-by-country report. Aside from
the aforementioned NAf 1,500,000,000 threshold, no other exception to the
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requirement to submit country-by-country reports was made.

2.2.3 Definition Constituent Entity of an MNE Group

In the case of a ‘qualifying’ MNE Group, the supplementary question is if a
country-by-country report is to be submitted to the Authorities. The answer to
this question is affirmative in case it is determined that the relevant MNE
Group has a Constituent Entity (or several Constituent Entities) that are
established in Curacao. The Constituent Entity established in Curacao (or one

of them, if there are several) shall then submit the country-by-country report to
the Authorities, or this shall be done from abroad through automatic
international exchange.

In this paragraph, the concept Constituent Entity shall be further explained and
defined. Defining a Constituent Entity is of importance to allow an entity to
serve as a Reporting Entity that is established either in Curacao or in another
jurisdiction. Furthermore, the definition of Constituent Entity is of importance

for the notification requirement, which shall be addressed in paragraph 2.6.
Lastly, the definition of Constituent Entity is of importance for table 2 of the
submitted data of the country-by-country report, which shall be elaborated in

Chapter 4.

According to Article 42, subsection c, of the National Ordinance on Profit
Tax 1940, a Constituent Entity is defined as follows:

1,) any separate business unit of an MNE Group that is included in the Consolidated
Financial Statements of the MNE Group for financial reporting purposes, or

would be so included if equity interests in such business unit of an MNE Group
were traded on a public securities exchange;

2) any such business unit that is excluded from the MNE Group’s Consolidated

Financial Statements solely on size or materiality grounds; or
3,) any permanent establishment of any separate business unit of the MNE Group

included in (i) or (ii) above provided the business unit prepares a separate
financial statement for such permanent establishment for financial reporting,
regulatory, tax reporting, or internal management control purposes.

2.3 To which companies does the submission requirement apply

Paragraph 2.2 contains a description as to in which cases it concerns an MNE

Group that is required to submit a country-by-country report.

This paragraph shall clarify which is the Constituent Entity that is required
to submit the country-by-country report on behalf of the MNE Group, which
could be either to the Authorities or to the tax authorities of another
jurisdiction.

This submission requirement applies to Reporting Entities.

In this paragraph, firstly the definition of a Reporting Entity shall be addressed.
Subsequently, the three different forms (main groups) of Reporting Entities shall

8
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be discussed, voluntary filing shall be addressed and the “incomplete country-
by-country report” shall be covered.

Furthermore, it will be set out under which conditions it concerns a Reporting
Entity established in Curacao. Lastly, it shall be specified in which cases a
country-by-country report is to be submitted to the tax authorities of another
jurisdiction. The international exchange of country-by-country reports shall be
addressed in paragraph 2.6.2.

2.3.1 Definition Reporting Entity

If an MNE Group meets the conditions for a country-by-con try reporting
requirement, then it has to be assessed which Constituent Entity of an MNE
Group has to be considered the Reporting Entity. The Reporting Entity is
responsible for the submission of the (complete) country-by-country report on
behalf of the MNE Group.

In accordance with Article 42, subsection d, of the National Ordinance on Profit
Tax 1940, Reporting Entity shall refer to:
the Constituent Entity that is required to file a country-by-report conforming to the
requirements of Article 42, subsection i, in its jurisdiction of tax residence on behalf of
the MNE Group, being:

1. the Ultimate Parent Entity (main group 1);
2. the Surrogate Parent Entity (main group 3); or
3. any other entity described in Article 43, paragraph 2 or 3 (main group 2).

Article 47 of the National Ordinance on Profit Tax 1940 sets out an arrangement
for the Ultimate Parent Entity that is a tax resident of Curacao, according to
which a country-by-country report, which regards the fiscal periods preceding
the entry into force of the CbC legislation, may be submitted on a voluntary
basis (voluntary filing).

Irrespective of the means by which the country-by-country report is submitted,
the starting point is that the Reporting Entity submits a complete country-by-
country report.

In the following paragraphs the aforementioned three different main groups
shall be addressed consecutively, with regard to which a Constituent Entity
established in Curacao or in another jurisdiction, respectively, is required to
submit a country-by-country report to the Authorities or to the foreign tax
authorities, respectively, namely:

Maingroupi:
a) an Ultimate Parent Entity established in Curacao.
b) an Ultimate Parent Entity established in another jurisdiction.

Main group 2:

a) another Constituent Entity established in Curacao, as referred to in Article
43, second or third paragraph, of the National Ordinance on Profit Tax 1940.
b) a Constituent Entity established in another jurisdiction.
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- Main group 3:
a) a Surrogate Parent Entity established in Curacao.
b) a Surrogate Parent Entity established in another jurisdiction.

For foreign Reporting Entities, the aforementioned is based on the legislation of
the relevant jurisdiction, of which the Reporting Entity is a tax resident.

Lastly, in paragraph 2.4, the legislation adopted with regard to the
submission of an incomplete country-by-country report (Article 44, third
paragraph, of the National Ordinance on Profit Tax 1940) shall be further

addressed.

2.3.2 Submission by an Ultimate Parent Entity

2.3.2.1 Submission by an Ultimate Parent Entity

established in Curacao

The main rule that the Ultimate Parent Entity established in Curacao is to
submit the country-by-country report to the Authorities is set out in Article 43,

first paragraph, of the National Ordinance on Profit Tax 1940:

An Ultimate Parent Entity of an MNE Group that is resident for tax purposes in
Curacao, shall file a country-by-country report conforning to the requirements of
Article 42, subsection i, with the Inspector zvithin twelve months after the last day of a

fiscal year that refers to that fiscal year.

In accordance with Article 42, subsection e, of the National Ordinance on Profit

Tax 1940, Ultimate Parent Entity that has its tax residence in Curacao shall
refer to:

a Constituent Entity of an MNE Group that meets the following criteria:
1 it owns directly or indirectly a sufficient interest in one or more other Constituent

Entities of such MNE Group such that it is required to prepare Consolidated
Financial Statements under accounting principles generally applied in its
jurisdiction of tax residence, or would be so required if its equity interests were

traded on a public securities exchange in its jurisdiction of tax residence; and
2 there is no other Constituent Entity of such MNE Group that owns directly or

indirectly an interest described in subsection (i) above in the first mentioned
Constituent Entity.

The definition of the conceptfiscal year has been addressed in paragraph 2.2.2.

If the aforementioned conditions are met, is concerns an Ultimate Parent Entity
established in Curacao which is required to submit a country-by-country report

on behalf of the MNE Group. Upon reception of the country-by-country report,

the Authorities shall automatically exchange it internationally with other
relevant contracting partners, with regard to which, as a general rule, the

countries that are included in the country-by-country report shall form the

basis for the exchange of the country-by-country report.
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The concept relevant coiltractilig partilers shall be addressed herealter in paragraph
2.7.2.

The Ultimate Parent Entity shall have the obligation to timely
submit a complete country-by-country report.

2.3.2.2 Submission by an Ultimate Parent Entity

established in another jurisdiction

If the Ultimate Parent Entity of an MNE Group is established in another
jurisdiction than Curacao, then, as a general rule, the country-by-country report
shall be submitted to the tax authorities of the jurisdiction of which the Ultimate
Parent Entity is a resident. The Authorities will then receive the country-by-

country report from the relevant foreign Authorities through automatic

international exchange. There is an exception to the aforementioned if the
conditions set in Article 43, second paragraph, of the National Ordinance on
Profit Tax 1940 are met (local filing), as discussed hereafter in paragraph 2.3.3.

2.3.3 Local filing

2.3.3.1 Local filing by a Constituent Entity established in Curacao

The requirement to submit the country-by-country report to the Authorities in
three situations lies with a Constituent Entity established in Curacao that cannot
be qualified as an Ultimate Parent Entity (local filing). This is called the fall back

option. If one of the conditions set out in Article 43, second paragraph, of the
National Ordinance on Profit Tax 1940 are met, then, as a general rule, the

Constituent Entity established in Curacao shall submit a country-by-country
report. Hereafter, the three situations shall be described and further explained.

Article 43, second paragraph, of the National Ordinance on Profit Tax 1940,
establishes the following:
A Constituent Entity, that is resident in Curacao for tax purposes, which is not the
Ultimate Parent Entity of an MNE Group shall file a country-by-country report

conforming to the requirements of Article 42, subsection i, with the Inspector within
twelve months after the last day of a fiscal year that refers to that fiscal year, if the
following criteria are satisfied:

a. the Ultimate Parent Entity of the MNE Group is not obligated to file a
country-by-country report in its jurisdiction of tax residence;

b. the jurisdiction in which the Ultimate Parent Entity is resident for tax
purposes has an agreement with Curacao in effect which provides in the
exchange of information, among which au tomatic exchange of information, but

does not have an agreement with Curacao in effect which provides in the
au tomatic exchange of the con n try-by-cou n try reports; or,

c. the Inspector has notified the Constituent Entity that there has been a

Systemic Failure of the jurisdiction of tax residence of the Ultimate
Parent Entity.

11
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The first situation (subsection a) refers to the situation in which the Ultimate
Parent Entity of the MNE Group is not required to file a country-by-country

report in its jurisdiction of tax residence. It may be, for example, that the relevant

jurisdiction of which the Ultimate Parent Entity is a tax resident has not (yet)

implemented CbC legislation. As a consequence of the aforementioned

situation, no automatic information exchange can take place between Curacao

and the foreign tax authorities. The Authorities then cannot dispose of the

country-by-country report.

Furthermore, it may occur that a jurisdiction has implemented CbC

legislation, yet said jurisdiction has included exemptions to the submission
of the country-by-country report in their legislation. Except where it

concerns an OECD exemption, such MNE Group shall fall under situation a

and it is therefore required to submit a country-by-country report in Curacao
(if it is active in Curacao).

The second situation (subsection b) refers to the situation in which, although the
country-by-country report is submitted to the foreign authorities, the report is

not exchanged with Curacao as there is no agreement in effect between

competent authorities that so provides. Paragraph 2.7.2 sets out when it

concerns an agreement between competent authorities.

The third situation (subsection c) refers to the situation where there is a

systemic failure on the part of the other jurisdiction with regard to the

exchange of the country-by-country reports, which, in that regard, refers

to (Article 42, subsection 1, of the National Ordinance on Profit Tax 1940):

the suspension of the automatic exchange by a jurisdiction that has an agreement with
Curacao in effect which provides in the automatic exchange of the country-by-country

reports, for reasons other than those that are in accordance with the terms of that

agreement, or otherwise persistently fail to automatically provide the country-by-

country reports in its possession related ofMNE Groups that have Constituent Entities

in Curacao.

This means that, although there is an agreement in force with regard to

exchange with Curacao, the exchange of information - for other reasons than

those which are in accordance with the provisions of said agreement - has been

suspended. It may also be that the other jurisdiction otherwise systemically fails

to automatically provide Curacao with the country-by-country reports which

said jurisdiction holds, and which concern MNE Groups with Constituent
Entities in Curacao.
It may be noted in this context that in practice an available country-by-country

report may generally be requested from within MNE Group. Such country-by
country report shall then still have to be submitted to the Authorities, in

accordance with the legislative and regulatory provisions and specifications

that apply in Curacao.

2.3.3.2 Local filing by a Constituent Entity established in another

jurisdiction

12
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In every jurisdiction in which a Constituent Entity is established and where
there is a requirement to submit a country-by-country report, under certain

circumstances, according to the applicable CbC legislations and XML
conventions in said jurisdiction, the MNE Group shall be required to submit

the country-by-country report to the tax authorities of the relevant
jurisdiction, on the basis of local filing.

2.3.4 Submission by a Surrogate Parent Entity

2.3.4.1 Submission by a Surrogate Parent Entity established in Curacao

Local filing on the part of a Constituent Entity from Curacao in accordance with
Article 43, second and third paragraph, of the National Ordinance on Profit Tax
1940, may be prevented by an MNE Group by designation of a Surrogate Parent
Entity.

If in Curacao there is a requirement for a Constituent Entity from Curacao to
submit a country-by-country report under the local filing rule (Article 43, second
paragraph, of the National Ordinance on Profit Tax 1940) then a Surrogate
Parent Entity in Curacao may be used.

Article 42, subsection f, of the National Ordinance on Profit Tax 1940
defines Surrogate Parent Entity as follows:

one Constituent Entity of the MNE Group that has been appointed by such MNE
Group, as a sole substitutefor the Ultimate Parent Entity, tofile the country-by-country
report, described in Article 42, subsection i, in that Constituent Entity’s jurisdiction of
tax residence, on behalf ofsuch MNE Group, when one or more of the conditions set out
in Article 43, paragraph 2, subsection a, b and c applies.

In such case, the MNE Group may appoint a Constituent Entity from Curacao
to serve as a sole substitute to submit the country-by-country report to the
Authorities on behalf of said MNE Group. If this option is chosen, a notification
requirement shall apply to the MNE Group in accordance with Article 44, first
paragraph, of the National Ordinance on Profit Tax 1940, which shall be
addressed hereafter in paragraph 2.6.1.

Upon reception of the country-by-country report, the Authorities shall
automatically exchange it internationally with other relevant contracting

partners.

If a Constituent Entity established in Curacao has not received or obtained
all the information it needs in order to meet the requirement, then said

Constituent Entity may not be appointed as a Surrogate Parent Entity.

If a country-by-country report is submitted by a Surrogate Parent Entity
established in Curacao, then the same legislative framework shall apply to
this Surrogate Parent Entity as applies to the Ultimate Parent Entity.

13
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2.3.4.2 Submission by a Surrogate Parent Entity

established in another jurisdiction

Article 43, fourth paragraph, of the National Ordinance on Profit Tax 1940 sets
out an arrangement for the situation in which it concerns a foreign Surrogate
Parent Entity. If a Constituent Entity established in another jurisdiction acts as a
Surrogate Parent Entity, and therefore the country-by-country report is
submitted to the tax authorities in said jurisdiction, the aforementioned
requirement to submit the country-by-country report in accordance with Article
43, second and third paragraph, of the National Ordinance on Profit Tax 1940,
shall no longer apply to the Constituent Entities established in Curacao. In such
case, five cumulative conditions are to be met, as described hereafter.

Article 43, fourth paragraph, of the National Ordinance on Profit Tax 1940,
establishes the following:
A Constituent Entity described in paragraph 2 or 3 shall not be required to file a
country-by-country report with the Inspector within twelve months after the last day of
afiscal year of the MNE Group of which it is a Constituent Entity, if the MNE Group
has made available a country- by-country report conforming to the requirements of
article 42, subsection i, with respect to such fiscal year through a Surrogate Parent
Entity that files that country-by-country report with the tax authority of its jurisdiction
of tax residence within that period and that satisfies the following conditions:

a. the jurisdiction of tax residence of the Surrogate Parent Entity requires
filing of coun try-by-cou n try reports conforming to the requirements of
article 42, subsection i;

b. the jurisdiction of tax residence of the Surrogate Parent Entity has concluded
ultimately within twelve months after the last day of a fiscal year zohich the
country-by-country report refers to, an agreement with Curacao in effect which
provides in the automatic exchange of the country-by-country reports;

c. the jurisdiction of tax residence of the Sit rrogate Parent Entity has not notified
the Cu racao Inspector of a Systemic Failure;

d. the jurisdiction of tax residence of the Surrogate Parent Entity has been
notified in accordance with Article 44, paragraph 2 by the Constituent
Entity resident for tax purposes in its jurisdiction that it is the Surrogate
Parent Entity; and

e. a notification has been provided to the Inspector in accordance with Article 44,
paragraph 2.

The first condition is that in the jurisdiction in which the Surrogate Parent
Entity is established, there is a requirement to submit a country-by-country
report. If this condition cannot be met, then the Constituent Entities from the
relevant jurisdiction cannot serve as a Surrogate Parent Entity.

The second condition is that between the jurisdiction of which the Surrogate
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Parent Entity is a tax resident and Curacao, at the latest at the time set for the
submission of the country-by-country report, there is an agreement in effect
between the competent authorities which provides in the automatic exchange
of country-by-country reports.

The definition of the concept agreement between competent authorities
is set out in paragraph 2.7.2.

The third and fourth condition are the notification requirement for Curacao and
the jurisdiction in which the foreign Constituent Entity is established. In other
words: the jurisdiction has been notified by the Constituent Entity established
in said jurisdiction of the fact that said Constituent Entity is the Surrogate Parent
Entity. Furthermore, the Authorities have received a notification with regard to
the ideiifiti and the tax residence of the Reporting Entity.

Lastly, as a fifth condition, it is required that the relevant jurisdiction has not
informed the Authorities of a systemic failure (and it may not systemically fail
to exchange the countryby-country reports). Systemic failure has already been
further explained in paragraph 2.3.4 (local filing by a Constituent Entity
established in Curacao).

If these conditions are met, the documentation requirement with regard to
the country-by-country report shall thus no longer apply to the Constituent
Entities that are tax residents in Curacao. The tax authorities of the relevant
jurisdiction in which the Surrogate Parent Entity is established, upon
reception of the country-by-country report shall automatically exchange it
internationally with the Authorities.

2.4 Submission of an incomplete country-by-country report by a

Constituent Entity established in Curacao

As indicated above, irrespective of the means by which the country-by-country
report is submitted, the starting point is that the Reporting Entity submits a
complete country-by-country report.

Article 44, third paragraph, of the National Ordinance on Profit Tax 1940,
however, acknowledges that there is a possibility that a Constituent Entity,
which is not an Ultimate Parent Entity nor a Surrogate Parent Entity, does not
receive or obtain from its Ultimate Parent Entity all the information needed in
order to be able to submit a country-by-country report as referred to in Article
42, subsection i, of the National Ordinance on Profit Tax 1940 to the Authorities
that refers to the relevant reporting year.

In such case, the Constituent Entity shall inform the Inspector thereof and it
shall still submit a country-by-country report to the Inspector which contains
all the information it possesses; this shall be done at the latest twelve months
after the last day of a reporting year with regard to which the Ultimate Parent
Entity has not made available all the information needed.
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In Article 44, third paragraph, second sentence, of the National Ordinance
on Profit Tax 1940, the notification requirement for the submission of an
incomplete country-by-country report is set out. This shall be discussed in
paragraph 2.6.4.

In this regard, Article 44, third paragraph, of the National Ordinance on Profit
Tax 1940 shall be interpreted in such a manner that the Reporting Entity is
making a verifiable active effort to obtain all the information needed, with the
objective to submit a country-by-country report that is as complete as possible.
The Article contains a commitment on the part of the Reporting Entity to
obtain the required information, using thereto all means that are available to
them.

Considering the importance that is attached to the prevention of tax evasion
by means of the openness and transparency that is achieved by Country-by-
Country Reporting, the Authorities shall enforce responsively in case the
requirements as laid down in Articles 43 and 44 of the National Ordinance on
Profit Tax 1940 are not met, not timely met, not fully met or not correctly met.
For more information with regard to fines, please refer to Chapter 5.

2.5 Effective date and time limit for the submission of the country-by-country
report

As of January 1, 2018, the Curacao legislation with regard to the country-by-
country report has come into effect.

The requirement to draw up a country-by-country report applies to the
reporting years starting on or ending after January 1, 2018.

The submission of the country-by-country report to the Authorities in all
instances has to take place no later than twelve months after the last day of the
reporting year. The reporting year refers to the reporting period on which the
Ultimate Parent Entity of the MNE Group draws up its financial statements.
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2.6 To which Constituent Entities does the notification requirement apply

As a general rule, the notification requirement applies to all Constituent
Entities with a tax residence in Curacao that are a part of an MNE Group,
to which the legislation with regard to country-by-country report applies.

In the Curacao legislation, the notification requirement is laid down in the
following Articles:
..- Article 44, first paragraph, of the National Ordinance on Profit Tax 1940;
, Article 44, second paragraph, of the National Ordinance on Profit Tax 1940;
- Article 43, third paragraph, second sentence, of the National Ordinance on

Profit Tax 1940; and
.- Article 44, third paragraph, of the National Ordinance on Profit Tax 1940.

This distribution into four components refers to different situations.

If it concerns a tax entity for the collection of profit tax, then on practical
grounds a notification by, for example, the parent company of the tax entity
shall suffice.

With regard to the three former notification requirements, the Authorities
shall receive a notification no later than the last day of the reporting year of
the MNE Group to which the Constituent Entity belongs.

The notification pursuant to Article 44, third paragraph, of the National
Ordinance on Profit Tax 1940 is to take place no later than twelve months after
the last day of the relevant reporting year.

The three former notifications are of free format.

The notification pursuant to Article 44, third paragraph, of the National
Ordinance on Profit Tax 1940, which is also of free format, shall take place
upon submission of the country-by-country report.

Below a more detailed explanation is set out.

2.6.1 Notification requirement - Article 44, first paragraph, of the National Ordinance on
Profit Tax l940

The notification requirement governed by the first paragraph applies to those
Constituent Entities that are established in Curacao that are considered the
Ultimate Parent Entity or the Surrogate Parent Entity.

This Article provides as follows:
A Constituent Entity of an IvINE Group that is resident in Curacao for tax purposes,
shall notify the Inspector whether it is the Ultimate Parent Entity or the Surrogate
Parent Entity, according to Article43, paragraph 3, no later than last dai of the Fiscal
Year of such MNE Group.
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The context of this notification requirement is that the Authorities thus know
which of the submitted country-by-country reports are to be exchanged with
other involved jurisdictions.

2.6.2 Notification requirement - Article 44, second paragraph, of the National Ordinance on
Profit Tax 1940

The notification requirement governed by the second paragraph applies to
those Constituent Entities that are established in Curacao that are not qualified
as the Ultimate Parent Entity or the Surrogate Parent Entity.

Article 44, second paragraph, of the National Ordinance on Profit Tax 1940,
establishes the following:
VVhere a Constituent Entity of an MNE Group that is resident in Cu racao for tax
purposes is not the Ultimate Parent Entity nor the Surrogate Parent Entity, according
to article 43, paragraph 3, it shall notify the Inspector of the identity and tax residence
of the Reporting Entity, no later than the last day of the Fiscal Year of such MNE
Group.

In this notification it shall be stated which Constituent Entity within the
MNE Group is the Reporting Entity, and where it has its tax residence.

Identity refers to: Tax Identification Number and contact details of the relevant
Constituent Entity.

2.6.3 Notification requirement - Article 43, third paragraph, second sentence, of the National
Ordinance on Profit Tax 1940

In case of local filing of the country-by-country report as referred to in Article
43, second paragraph, of the National Ordinance on Profit Tax 1940, if there
are several Constituent Entities established in Curacao, notification of the
Authorities shall be carried out by the Constituent Entity appointed thereto.
The concept appointed Constituent Entity has already been explained in
paragraph 2.3.4.

Article 43, third paragraph, second sentence, of the National Ordinance on Profit
Tax 1940 establishes the following:
The designated Constituent Entity notifies the Inspector that the filing is intended to
satisflj the filing requirement of all the Constituent Entities of such MNE Group that
are resident in Cu racao for tax purposes.

In the aforementioned notification, the MNE Group shall state which of
the Constituent Entities established in Curacao shall submit the country
by-country report.

2.6.4 Notification requirement - Article 44, third paragraph, of the National Ordinance on
Profit Tax 1940

The notification requirement contained in Article 44, third paragraph, of the
National Ordinance on Profit Tax 1940 applies to those Constituent Entities
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established in Curacao that submit an incomplete country-by-country report
and that are not qualified as the Ultimate Parent Entity nor the Surrogate
Parent Entity.

Article 44, third paragraph, of the National Ordinance on Profit Tax 1940,
establishes the following:
A Constituent Entity that is tax resident of Curacao and on the basis of Article 43,
second paragraph, is obliged to provide the inspector, within 12 months after the last
day of a fiscal year of the MI\JE Group of which it is a group entity, with a country-by-
country report, as referred to in Article 42, subsection i, which relates to that reporting
year, requests its Ultimate Parent Entity to provide it with all the necessary information
to fulfill this obligation. If that Constituent Entity has not received or obtained all the
necessary information to fulfill the obligation referred to in the previous sentence, this
group entity shall inform the Inspector about this and provide the Inspector with a
country-by-country report containing all information in its possession at the latest
twelve months after the last day of a reporting year in respect of which the Ultimate
Parent Entity has not provided all necessary information.

By means of the aforementioned notification, it shall be stated that the
Constituent Entity within the framework of local filing did not receive or
obtain all the information necessary in order to be able to submit a complete
country-by-country report.

Such notification shall take place within the file that is submitted to the
Authorities.

2.7 For which purposes do the Authorities use the data

The idea behind the new standardized country-by-country report is that it
enables the tax authorities to carry out the risk selection for transfer prices more
efficiently. If said risk selection shows that there is a high risk of profit shifting,
then the relevant Authority can request additional information and further
investigate the case. As a result, the scarce capacity may be employed more
efficiently, and tax base erosion and profit shifting may be prevented more
effectively. For the corporate sector, the benefit of the standardization is that
the documentation requirements do not differ per country.

In this paragraph it shall be clarified for what purposes the Authorities
use the data from the country-by-country report. Furthermore, the
international exchange of the country-by-country reports shall be
discussed.

2.7.1 Use of country-by-country report by the Authorities

The information that is submitted in the form of a country-by-country report,
in accordance with Article 45 of the National Ordinance on Profit Tax 1940, is
used by the Authorities for:

1) the assessment of substantial transfer price risks;
2) the assessment of other risks for Curacao related to tax base erosion

and profit shifting, including the risk of noncompliance with the
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applicable transfer price regulations by members of the MNE Group;
and

3) where necessary, the drawing up of economic and statistical analyses.

An adjustment of transfer prices by the Inspector shall not be based on the
country-by-country report6.

The confidentiality of the information in the country-by-country report is
covered under the existing obligation of confidentiality contained in Article 50
of the General National Ordinance on National Taxation.

2.7.2 International exchange of the coun try-by-cou a try report

In this paragraph the international exchange of country-by-country reports shall
be addressed:

1) from the Authorities to tax authorities of other relevant
contracting partners; and

2) from the tax authorities of other relevant contracting partners to
the Authorities.

Within the framework of automatic international exchange of country-by-
country reports, relevant contracting partners refers to: jurisdictions with
which Curacao has concluded a bilateral or multilateral (tax) agreement or a
Tax Information Exchange Agreement (TIEA), while the competent authorities
of both countries have concluded an agreement with regard to the automatic
exchange of country-by-country reports. The prerequisite is that the necessary
legislation has been implemented.

The website of the OECD lists the countries that have their legislation in order
and of which the competent authorities have concluded an agreement as set
out above.

Ad 1) Ultimate Parent Entities and Surrogate Parent Entities established in
Curacao shall be required to submit a country-by-country report to the
Authorities. Said submission is to take place no later than twelve months after
the last day of the reporting year. Upon reception of the country-by-country
report the Authorities shall determine with which relevant contracting partners
exchange of the country-by-country report is to take place, which, as a general
rule, occurs based on the information contained in the country-by-country
report. Afterwards, the actual exchange with the tax authorities of other
relevant contracting partners shall take place automatically.

Ad 2) Ultimate Parent Entities and Surrogate Parent Entities established in
other jurisdictions shall be required to submit the country-by-country report
to the Authorities of the jurisdiction of which they are a tax resident. Upon
reception of the country-by-country report, the tax authorities of the relevant
jurisdiction shall determine with which relevant contracting partners,

6 In this regard, we also refer you to the following publication of the Ministry of Finance: ‘GUIDELINES FOR THE APPROPRIATE
USE OF INFORMATION CONTAINED IN CBC REPORTS AND CONSULTATIONS BETWEEN COMPETENT AUTHORITIES’.

20



Guidanceon data submission otcountrv-by-countrv reports with regard to theadditional documentation requirements for transfer pricing (Country-by-Country Reporting)

including the Authorities, exchange of the country-by-country report is to take
place. Afterwards, the actual exchange with the tax authorities of other
relevant contracting partners shall take place automatically.

The actual exchange of the country-by-country report is to take place within
the fifteen months after the end of the reporting year.

The Authorities exchange the country-by-country reports with the jurisdictions
with which an agreement is concluded that provides in such exchange (the
relevant contracting partners). In this regard, the concepts ‘international
agreement’ and ‘agreement between competent authorities’ are of importance.
Both concepts are not described as such in Article 42 of the National Ordinance
on Profit Tax 1940. Instead, the material contents of the relevant provisions of
the Country-by-country model Final Report on BEPS Action 13 are incorporated
in several legal provisions with regard to which these concepts are of
importance. This is not intended for substantial derogation.

International agreement refers to:
1) the multilateral agreement regarding the mutual administrative

assistance in tax matters (hereafter referred to as: MAAT
Convention); and

2) a bilateral tax agreement which provides in automatic information

exchange (concluded, for example, with Norway).

The concept agreement between competent authorities refers to a (multilateral or
bilateral) agreement:

1) between authorized representatives of those jurisdiction that are a party
to an international agreement; and

2) where automatic exchange of country-by-country reports between
those jurisdictions is required.

The exchange of (tax) information with regard to Country-by-Country
Reporting is made possible among others by the Multilateral Competent
Authority Agreement (MCAA)7. Said MCAA is based on the MAAT
Convention.

7 https://www.oecd.org/tax/exchange-of-tax-informationlcbc-mcaa.pdf.
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3 Subject data submission

In this Chapter, general information is provided on the two relevant subjects
with regard to data submission:

- the subject regarding the country-by-country report; and
- the subject regarding the notification requirement.

3.1 Reporting Entity established in Curacao

As a general rule, the MNE Group is the subject of data submission of the
country-by-country report. However, instead of this the term Reporting Entity
is used.

Reporting Entities of MNE Groups that are tax residents of Curacao are required
to submit a country-by-country report to the Authorities on behalf of the MNE
Group.

This may therefore apply to:

1. the Ultimate Parent Entity established in Curacao;
2. the Surrogate Parent Entity established in Curacao; or
3. any other Constituent Entity established in Curacao (local filing).

The concepts MNE Group, Reporting Entity, Ultimate Parent Entity and
Surrogate Parent Entity have been discussed in Chapter 2.

3.2 Notification requirement

For any one of the notification requirements, the subject is the Constituent
Entity that is a tax resident of Curacao.

The concepts MNE Group, Constituent Entity and notification requirement
have been discussed in Chapter 2.
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4 Object

This Chapter aims to provide general information on the data that are to be
submitted and the composition thereof.

Firstly, it shall be discussed what should be understood by country-by-country
report, and how it is divided into three different tables. Subsequently, the
directives for the tables shall be addressed. Then, the various columns of the
tables shall be defined, as formulated in the National Ordinance on Profit Tax.
Lastly, the data that are to be submitted based on notification shall be discussed.

4.1 Country-by-country report

According to Article 42, subsection i, of the National Ordinance on Profit Tax 1940,
a country-by-country report is defined as follows:

The country-by-country report is a report with respect to an MNE Group containing:
a. aggregate information relating to the amount of revenue, profit (loss) before income
tax, income tax paid, income tax accrued, stated capital, accumulated earnings, number
of employees, and tangible assets other than cash or cash equivalents with regard to each
jurisdiction in which the MNE Group operates;
b. an identification of each Constituent Entity of the MNE Group setting out the
jurisdiction of tax residence of such Constituent Entity, and where different from such
jurisdiction of tax residence, the jurisdiction under the laws of zuhich such Constituent
Entity is organized, and the nature of the main business activity or activities of such
Constituent Entity.

Article 42, subsection i, of the National Ordinance on Profit Tax 1940 contains a
general provision regarding the format and contents of the country-by-country
report. It lists the information the country-by-country report should include.
Said information shall be presented per jurisdiction.

“To operate” refers to the following: An MNE Group operates in a certain
jurisdiction if one or several of the Constituent Entities of said MNE Group is or
are tax resident in said jurisdiction or is or are subject to taxation in said country
with regard to the activities that are carried out through a permanent
establishment in said jurisdiction, irrespective of the nature of the operations.

In Article 45, second paragraph, of the National Ordinance on Profit Tax 1940 it
is stated that detailed rules regarding the format and the contents of the
country-by-country report, including regulations with regard to the definitions
and directives to be used when drawing up the country-by-country report, shall
be laid down by National Decree establishing general provisions8.

Decree on Profit Ta>, 0G. 2018, no. 19.
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Language

In accordance with Article 2 of the National Decree on Profit Tax, the country-
by-country report shall be drawn up according to the template included either
in Annex A (Dutch) or in Annex B (English), thus adhering to Annex III of
Chapter V of the OECD report ‘Guidance on Transfer Pricing Documentation
and Country- by-Country Reporting’. However, the online application for the
filling of country-by country reports, which will be launched during 2019 will be
in English.

The country-by-country report consist of three tables, which have been included
in Annex A of the National Decree on Profit Tax, namely:

• table 1: an elaboration of Article 42, subsection i, under 10, of the

National Ordinance on Profit Tax 1940;
• table 2: an elaboration of Article 42, subsection i, under 2°, of the

National Ordinance on Profit Tax 1940;
• table 3: intended for additional information considered of necessity

by the MNE Group or that serves as a more detailed explanation of
the mandatory data that is submitted in the country-by-country
report.

4.2 General directives for the country-by-country report

The explanatory statement to the country-by-country report (Annex A of the
National Decree on Profit Tax) reflects the general directives for the country-by-
country report.

Article 43 of the National Ordinance on Profit Tax 1940 as of January 1, 2018,
established that an Ultimate Parent Entity that is a tax resident in Curacao, no
later than 12 months after the last day of a reporting year shall submit to the
Inspector a country-by-country report as referred to in Article 42, subsection i,
of the National Ordinance on Profit Tax 1940, that refers to that reporting year.
Under the circumstances set out in Article 43 of the National Ordinance on Profit
Tax 1940 as of January 1, 2018 said reporting requirement may also lie with
another entity referred to in said provision. Consequently, it refers to a
Reporting Entity.

Data sources
The Reporting Entity shall make use of the same data sources when filling out
the template year by year in a consistent manner.

It may choose between the following data sources:
1. consolidation reporting packages;
2. legally prescribed financial statements of the separate entities;
3. regulated financial statements; and/or
4. financial information of the internal management.

In table 3 ‘Additional information’ of the template, the Reporting Entity shall
provide a brief description of the data sources used when filling out the
country-by-country report. If a change is made to the data source used year by
year, then the Reporting Entity shall provide an explanation of the reasons for
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the change as well as its consequences in table 3 ‘Additional information’.

It is not necessary to align the reporting with regard to revenue, profits and taxes
in the template with the consolidated financial statements. Furthermore, no
modifications are required for variations in reporting regulations between the
tax jurisdictions.

Period to which the template for the country-by-country report applies
The country-by-country report to be filled out according to the template shall

refer to the reporting year of the aforementioned Ultimate Parent Entity. For
Constituent Entities, the template, on a consistent basis, at the discretion of said
Reporting Entity, should either:

(i) reflect information regarding the reporting year of the relevant

Constituent Entities, which ends on the same date as the reporting
year of the Ultimate Parent Entity, or which ends within the twelve-
month period preceding such date, or;

(ii) reflect information of all relevant Constituent Entities reported on,
for the reporting year of the Ultimate Parent Entity.

Currency
All amounts that figure in the country-by-country report must be reported in one
and the same currency, namely the currency of the Ultimate Parent Entity.

If legally prescribed financial statements are used as the basis for reporting, then
all amount shall be converted to the indicated functional currency of the
Ultimate Parent Entity against the average foreign exchange rate over the year

that is indicated in the section ‘Additional information’ of the template.

Materiality
Both table 1 and table 2 of the country-by-country report shall include all tax
jurisdictions within which an MNE Group has a Constituent Entity that is a
tax resident, irrespective of the scale of the operations.

Processing of permanent establishments
The information of a permanent establishment shall be reported by reference
to the tax jurisdiction in which the permanent establishment is located and not

by reference to the tax jurisdiction of the place of establishment of the business
division of which the permanent establishment is part. The reporting with

regard to the tax jurisdiction in which the head office is located (for the business
division of which the permanent establishment is part) shall exclude financial
data that are related to the permanent establishment.

4.3 Explanation table 1 of the country-by-country report

In table 1 of the country-by-country report the information is submitted per tax
jurisdiction. Below, the definitions of the various columns of table 1 are listed as
they are worded on the National Decree on Profit Tax.
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1st column table 1 Tax Jurisdiction
In the first column of the template the Reporting Entity shall list all tax

jurisdictions in which Constituent Entities of the MNE Group are established

for tax purposes. A tax jurisdiction is defined as a jurisdiction of a state or a

non-state that has fiscal autonomy. A separate line has to be added for all

Constituent Entities in the MNE Group that, according to the Reporting

Entity are not established in the tax jurisdiction for tax purposes.

If a Constituent Entity is established in more than one tax jurisdiction, then the

applicable tie-breaker of a tax agreement has to be applied to determine the tax

residence. Whenever there is no applicable tax agreement, then the Constituent

Entity shall have to be reported to the tax jurisdiction in which the Constituent

Entity has its place of effective management. The place of effective management

shall be determined in accordance with the provisions of Article 4 of the OECD

Model agreement and its corresponding commentary.

If an MNE Group generates revenue from international transport or transport

by inland waterway, then the attribution of this specific revenue for the

country-by-country report shall take place as described below. Insofar as the

specific revenue based on the tax agreement is attributed exclusively to a tax

jurisdiction, then the information needed for the country-by-country report of

this specific income shall be accounted for in the relevant tax jurisdiction to

which based on the applicable tax agreement the levy rights are attributed.

This item has been included in section 55 of Chapter V of the Transfer Pricing

Guidelines on Documentation9.

The OECD-guidance includes further directives for Table 1.

2nd through 4th column of table 1 Revenue

The Reporting Entity shall include the following information in the three

columns under the header ‘Revenue’:

(i) the sum of the revenue generated from transactions with affiliated

companies by all Constituent Entities of the MNE Group in the
relevant tax jurisdiction;

(ii) the sum of the revenue generated from transactions with non-

affiliated parties by all Constituent Entities of the MNE Group in the
relevant tax jurisdiction; and

(ii)) the total of (i) and (ii).

Revenues shall include revenues from sales of inventory and properties,

services, royalties, interest, premiums and any other amounts. Revenues
shall exclude payments received from other Constituent Entities that are

treated as dividends in the payers tax jurisdiction.

5th column of table I Profit (loss) before profit tax
In the fifth column of the template, the Reporting Entity shall state the sum of the

profit (the loss) before profit tax for all Constituent Entities that are established

13—2015-final-report_9789264241480-en, p. 21, under 55.
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in the relevant tax jurisdiction for tax purposes. The profit (the loss) before profit
tax shall include all extraordinary income and expenditure items. The decision
to include dividends and other participation results of Constituent Entities in the
profit (loss) before profit tax shall be at the discretion of the Reporting Entity.

However, the decision made shall be included in table 3. For the purposes of an
effective risk analysis, Curacao prefers not to include dividends and/or
participation results of Constituent Entities in the profit (loss) before profit tax.

If it is decided to still include dividends and other participation results of
Constituent Entities in the profit (loss) before profit tax, then it is advisable to
also include an explanation in table 3 regarding the question in which
jurisdictions this applies and to what amount.

6h column of table I Paid profit tax (cash-based)
In the sixth column of the template, the Reporting Entity shall state the total
amount of profit tax effectively paid by all Constituent Entities - which for tax

purposes are established in the relevant tax jurisdiction - during the relevant
reporting year. Paid taxes shall include taxes paid on a cash basis by the
Constituent Entity to the tax jurisdiction of the tax residence and to all other tax
jurisdictions. Paid taxes shall furthermore include withholding taxes that have
been paid by other entities (affiliated companies and non-affiliated companies)
relating to payments to the Constituent Entity. The following example serves to
clarify the aforementioned. If company A, which is a tax resident of tax
jurisdiction A, receives interest from tax jurisdiction B, then the withheld tax in
tax jurisdiction B has to be reported with company A.

In such case, paid amounts shall be included as positive amounts, whilst
received amounts shall be included as negative amounts.

If dividends have not been included in the column Profit (loss) before profit tax,
then the corresponding withholding tax, if any, shall also not be included in the
column Paid profit tax (cash-based).

7th column of table I Profit tax included in the financial statements

In the sixth column of the template, the Reporting Entity shall state the sum of
the imputable acute tax expenses of the current year that have been entered
under taxable profits or losses of the reporting year, of all Constituent Entities
that are established in the relevant tax jurisdiction for tax purposes. The tax
expenses of the current year solely apply to operations in the current year and
shall not include deferred taxes or adjustments of provisions for uncertain tax
liabilities. Therefore, movements in both actively and passively deferred taxes
shall not be included.

In such case, tax expenses shall be included as positive amounts, whilst tax
income shall be included as negative amounts.

If dividends have not been included in the column Profit (loss) before profit tax,
then the corresponding withholding tax, if any, shall also not be included in the
column Profit tax included in the financial statements.
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8th column of table 1 Paid-tip capital

In the eighth column of the template, the Reporting Entity shall state the sum of

the amount of paid-up capital for all Constituent Entities that are established in
the relevant tax jurisdiction for tax purposes. With regard to permanent

establishments the amount of paid-up capital shall be reported by the legal
person of which the permanent establishment forms part, except where for
regulatory purposes there is a fixed capital requirement in the tax jurisdiction of

the permanent establishment. The concept paid-up capital for table 1 of the
country-by-country report, aside from payment on shares, shall also refer to
payment on share premium accounts.

9th column of table I Accumulated profit
In the ninth column of the template, the Reporting Entity shall state the sum

of the total accumulated profit as at end-year, of all Constituent Entities that

are established in the relevant tax jurisdiction for tax purposes. With regard to
permanent establishments the accumulated profit shall be reported by the
legal person of which the permanent establishment forms part.

10th column of table I Number of staff
In the tenth column of the template, the Reporting Entity shall state the total
number of staff on full time basis (FTE) for all Constituent Entities that are

established in the relevant tax jurisdiction for tax purposes. The number of staff
may be reported according to the situation at the end of the reporting year, based
on the average levels of employment over the year or on another basis that is
applied year by year and consistently within the tax jurisdictions. In this regard,

independent contractors that participate in the regular operations of the

Constituent Entity may be reported as staff. A reasonable rounding off or

approximation of the number of staff shall be permitted, on the condition that

such rounding off or approximation does not substantially distort the relative

distribution of staff among the various tax jurisdictions. Year by year and

regarding all entities, the aforementioned shall have a consistent approach.

11th column of table 1 Tangible assets other than cash or cash equivalents
In the eleventh column of the template, the Reporting Entity shall state the

sum of the net carrying amounts of the tangible assets of all Constituent
Entities that are established in the relevant tax jurisdiction for tax purposes.

With regard to permanent establishments the assets shall be reported with
reference to the tax jurisdiction in which the permanent establishment is
located. Tangible assets shall therefore not include cash or cash equivalents,

intangible assets or financial assets.

4.4 Explanation table 2 of the country-by-country report

In table 2, the Reporting Entity shall list all Constituent Entities of the MNE
Group. The Constituent Entities shall be classified by tax jurisdiction.
Furthermore, entity by entity the nature of the main operation(s) shall be

stated.

1st column table 2
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In the first column, the various tax jurisdictions shall be listed. For the
definition of tax jurisdiction, please refer to the clarification given for table 1.

2nd column table 2
In the second column, the Reporting Entity shall list all Constituent Entities that

are established in the relevant tax jurisdiction for tax purposes, per tax
jurisdiction and by means of the name of the legal person (including Tax

Identification Number and contact details). A permanent establishment shall be
listed with reference to the tax jurisdiction in which it is located. The legal person
of which the permanent establishment forms part shall also be stated (for
example: Company XYZ-Tax jurisdiction A permanent establishment.

3rd column table 2
In the third column, the Reporting Entity shall state the name of the tax
jurisdiction pursuant to legislation of which the Constituent Entity of the
MNE Group has been organized or established if said jurisdiction is other

than the tax jurisdiction of the place of establishment.

4th through 16th column of table 2
In columns 4 through 16 the main operations are identified, namely:

- research and development;
- keeping or managing intellectual property;
- procurement or purchasing;
- manufacture or production;
- sales, marketing or distribution;
- services in the administrative area;
- management or support;
- service to non-affiliated parties;
- internal group financing;
- regulated financial services;
- insurance;
- holding shares or other equity instruments;
- dormant; and
- other.

If operations are listed as ‘other’, the nature of said operations of the Constituent

Entity shall be specified under “Additional Information”.

The Ultimate Parent Entity shall determine the nature of the main
operation(s) that is or are carried out by the Constituent Entity within the

relevant tax jurisdiction, by ticking one or several of the boxes as appropriate.

4.5 Explanation table 3 of the country-by-country report

In this table the explanatory information mentioned in paragraph 4.2
through 4.4 as well as in the OECD guidance shall be included.

In table 3 “Additional Information all further brief information or
explanation is listed that is deemed necessary, or that serves as a more

detailed explanation of the mandatory data that is submitted in the country
by-country report.

Table 3 of the country-by-country report contains mandatory information. Not
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submitting table 3 shall result in failure to fully comply with the requirement as
referred to in Article 43 of the National Ordinance of Profit Tax 1940 on the part
of the Reporting Entity.

4.6 Submission of data in case of notification requirement

As discussed in paragraph 2.6, four types of notifications have been included
in the Curacao legislation, all of which are of free format.
The three types of notifications listed below relate to informing the Inspector
with regard to the identity of the Reporting Entity:
- Article 44, first paragraph, of the National Ordinance on Profit Tax 1940;
.- Article 44, second paragraph, of the National Ordinance on Profit Tax 1940;

and
> Article 43, third paragraph, second sentence, of the National Ordinance on

Profit Tax 1940.

For notification pursuant to Article 44, third paragraph, of the National Ordinance on Profit Tax
1940, it shall be specified that the relevant Reporting Entity did not receive or obtain all
information necessary in order to be able to submit a complete country-by-country report. Said
notification shall be made by means of the country-by-country report to be submitted, in which
the available information shall be submitted to the Authorities.
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5 Failure to submit, timely submit, fully submit or correctly
submit the country-by-country report and failure to notify

In this paragraph the consequences of failure to submit, timely submit, fully

submit or correctly
1) submit a country-by-country report and
2) to notify in accordance with Article 43 of the National Ordinance on

Profit Tax 1940 shall be addressed.

The consequences of non-compliance with said requirements on the part of the
Reporting Entity on behalf of the MNE Group may result in an administrative

fine or a criminal sanction. According to the legislator, compliance with both
requirements has been ensured appropriately. Both consequences shall be
clarified below.

5.1. General

The timely submission of a proper country-by-country report is of crucial

importance when striving to achieve the objectives of action 13 of the BEPS
project. According to the legislator, effective enforcement must therefore be
ensured.

In this regard, one can draw a parallel between the country-by-country report
and other information that shall be submitted in support of (automatic)
international data exchange. Non-compliance with the requirement to submit
data in support of international data exchange is punishable by a criminal
sanction as well as an administrative sanction (dual system). The requirement to
submit a country-by-country report has been set out in Article 43 of the National
Ordinance on Profit Tax 1940. Said requirement encompasses both the
requirement to submit a country-by-country report that complies with the
conditions set out by or pursuant to Article 42, subsection i, of the National
Ordinance on Profit Tax 1940, and the requirement to do so within the term set
in Article 43, first paragraph, of the National Ordinance on Profit Tax 1940.

Furthermore, a sanction provision is applicable to the failure to comply, timely
comply, fully comply or correctly comply with the notification requirements.
This provision also appropriately ensures the compliance with the notification
requirement.

Considering the importance that is attached to the prevention of tax evasion by
means of the openness and transparency that is achieved by Country-by
Country Reporting, the Authorities shall enforce responsively in case the
requirements are not met, not timely met, not fully met or not correctly met.
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5.2 Administrative fine

In Article 21b of the General National Ordinance on National Taxation, the
administrative fine is set out as follows:

If the Reporting Entity does not comply, timely comply, fully comply or correctly
comply with a requirement as referred to in Article 43,first through fourth paragraph,
of the National Ordinance on Profit Tax 1940, intentionally or due to gross
negligence, then this shall constitute an offense in respect of which the Inspector may
impose as fine of NAf 100,000 and no more than NAf 250,000 on respectively the
Reporting Entity or Constituent Entity, referred to in Article 44d, second paragraph.

5.2.1 Amount of the administrativefine

The amount of the administrative fine, as is apparent from the aforementioned,
is aligned with an administrative fine for failure to cooperate with the
submission of information in support of international (automatic) information
exchange.

5.2.2 Term for the imposition of an administrativefine

The term for the imposition of an administrative fine by the Authorities is five
years. The requirement is to file a country-by-country report pursuant to Article
43, first paragraph, of the National Ordinance on Profit Tax 1940 within twelve
months after the last day of the relevant reporting year. In that case the five year
period starts as of the twelve month period after the last day of the relevant
reporting year.

5.3 Criminal sanction

Non-compliance with the requirements of Article 43 of the National Ordinance on
Profit Tax 1940 in accordance with Article 49, first paragraph, subsection p. of the
National Ordinance on Profit Tax 1940 shall be deemed a criminal offense.

In the case of a criminal violation on the part of the Reporting Entity, this shall
be punishable as follows: imprisonment of no more than six months or a fine of
the fourth category, as referred to in Article 1:54, fourth paragraph, of the
Criminal Code.

If the country-by-country reporting requirements are intentionally not complied
with, then this shall constitute an offense on the part of the Reporting Entity.
Said offense shall be punishable by a fine of the fifth category, as referred to in
Article 1:54, fourth paragraph, of the Criminal Code, or by imprisonment of no
more than four years.
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6 Logistics

6.1 General

Sources and messengers
For the submission of data, the Authorities in their administration differentiate
between sources and messengers. A source is the formal owner of the data and
shall be required to submit said data. A messenger is the organization that
carries out the actual submission on behalf of the source. Generally, the source
and the messenger shall be one and the same organization.

For this guidance, the Reporting Entity is the source. If a Reporting Entity

makes use of a service company for the submission of its data, then said
company shall be considered a messenger.

The Authorities shall communicate with the source regarding the submission
requirement and the quality of the data. The source shall receive the letters of

invitation, the requests for corrections and the reminders.

The Authorities shall communicate with the messenger regarding the
processing of submission of data. The messenger shall meet the requirements

set for the source. If a messenger does not comply with said requirements, then
the Authorities shall report this both to the owner (the source) and to the
messenger of the data.

In order to ensure a proper course of the entire process, it is important that data
are administrated correctly with the Tax Authorities. It is therefore of
importance that name changes, changes of address or residence and other

contact details are communicated without delay. In paragraph 7.1 the contact

details that are of importance in this regard may be found.

Curacao is currently in the process of digitalizing the exchange of the country-
by-country reports. Until the full reporting process of Country-by-country has
been digitalized, the country-by-country reports shall be submitted to the Tax
Authorities filled out on a document provided by the Tax Authorities. Said
document, which may be found on
http://www.belastingdienst.cw/formulieren/#CbC shall subsequently be
converted to an OECD XML diagram and exchanged with the relevant

contracting partners through the common transmission system, also named
CTS.

Please note, with regard to paragraphs 3.1 through 4.6 and 6.2, that after

digitalization of this process an additional manual will be drawn up and
published. For the time being, an e-mail can be sent to the Inspectorate of Taxes
for the notifications through the contact information in paragraph 7.1.
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6.2 Resubmission, corrections, additions and revocations

It may occur that the Authorities consider a resubmission to be necessary, since
the initial submission contains errors. If this is the case, a new, corrected data
submission will be requested. The request shall state on which point the initial
submission did not comply with the requirements. If resubmission is considered
to be necessary, the relevant party shall be contacted. In case of resubmission,
the entire file has to be submitted. The file shall be submitted in the same manner
as the initial file was submitted. The procedure is the same as it was with regard
to the initial submission.

It may occur that for specific sections incorrect data has been submitted, or not
all data has been submitted. Possibly, a correction was implemented in the
administration relating to the already submitted data. In such cases, the data
shall be submitted once more. Every piece of information that has been
previously submitted may be corrected by resubmitting the information which
includes the correct data.

Corrections and additions shall be submitted without delay.
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7 Support

7.1 Contact options

For inquiries about the submission of country-by-country reports and specific
questions beyond the scope of this guidance, you may contact the Tax
Authorities.

Phone: 7342652

E-mail: Jamila.Isenia@gobiernu.cw

If the MNE company has been informed which employee of the
Authorities handles their profit tax declaration, then tax related questions
may be directed to said employee.

The most important supportive means for the submission of the country-by-
country reports is perhaps this guidance. Suggestions for improvement or
clarification are welcomed and may be submitted to the Sector Fiscal Matters
through internationaltax@gobiernu.cw or to the Tax Authorities through
helpdeskbelastingdienst@minfin.cw.

The Dire

The mand it authority,
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Glossary

Concept Meaning

BEPS Base Erosion and Profit Shifting

source a source is the formal owner of the data and shall

be required to submit said data.

consolidated the financial statements of an MNE Group in which the

financial assets, liabilities, income, expenses and cash flows of the

statements Ultimate Parent Entity and the Constituent Entities are

presented as those of a single economic entity (Article 42,

subsection h, of the National Ordinance on Profit Tax

1940).

group a collection of enterprises related through ownership or

control such that it is either required to prepare

Consolidated Financial Statements for financial reporting

purposes under applicable accounting principles or would

be so required if equity interests in any of the enterprises

were traded on a public securities exchange (Article 42,

subsection a, of the National Ordinance on Profit Tax

1940).

Constituent Entity 10. any separate business unit of an MNE Group that is

included in the Consolidated Financial Statements of the

MNE Group for financial reporting purposes, or would be

so included if equity interests in such business unit of an

MNE Group were traded on a public securities exchange;

2°. any separate business unit of the MNE Group that is

excluded from the MNE Group’s Consolidated Financial

Statements solely on size or materiality grounds; or 3°. any

permanent establishment of any separate business unit of

the MNE Group as referred to under 10 or 2°, provided the

business unit prepares separate financial statements for

such permanent establishment for financial reporting,

regulatory, tax reporting, or internal management control

purposes (Article 42, subsection c, of the of the National

Ordinance on Profit Tax 1940).
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Concept Meaning

identity within the framework of the notification requirement

identity shall refer to: Tax Identification Number and

contact details of the relevant Constituent Entity.

calendar year a period of precisely one year, starting on January 1, and

ending on the last day of December.

local filing the requirement to submit a country-by-country report

to the Tax Authorities, in accordance with Article 43,

second and third paragraph, of the National Ordinance

on Profit Tax 1940, by a Constituent Entity established in

Curacao, which is not an Ultimate Parent Entity nor a

Surrogate Parent Entity if the concerned MNE Group.

country-by-country a report with respect to an MNE Group containing:

report a. information prepared relating to the amount of

revenue, income tax, income tax paid, income tax accrued,

stated capital, accumulated earnings, number of

employees, and tangible assets other than cash or cash

equivalents with regard to each jurisdiction in which the

MNE Group operates;

b. an identification of each Constituent Entity of the MNE

Group setting out the jurisdiction of tax residence of such

Constituent Entity, and where different from such

jurisdiction of tax residence, the jurisdiction under the laws

of which such Constituent Entity is organized, and the

nature of the main business activity or activities of such

Constituent Entity (Article 43, first paragraph, of the

National Ordinance on Profit Tax 1940).

enterprises associations and other legal persons, companies and

special-purpose assets (Article 2, first paragraph,

subsection b, of the General National Ordinance on

National Taxation).

MCAA Multilateral Competent Authority Agreement
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Concept Meaning

MNE Group any Group that:
1°. includes two or more enterprises with their tax residence

in different jurisdictions; or

2°. includes an enterprise that is resident for tax purposes in

one jurisdiction and is subject to tax in another jurisdiction

with respect to the business carried out or through a
permanent establishment in the other jurisdiction (Article

42, subsection b, of the National Ordinance on Profit Tax

1940).

OECD Organization for Economic Co-operation and Development

findings report a reporting that, aside from findings regarding (the quality

of) the data submission over the current year and any

possible corrective actions arising as a consequence, also

contains recommendations for the modification of the

control framework for the submission process for the

forthcoming year.

Reporting the Constituent Entity that is required to file a country-by-

Entity report in its jurisdiction of tax residence on behalf of the

MNE Group, conforming to the requirements of Article 43,

being:

1°. the Ultimate Parent Entity
2°. the Surrogate Parent Entity; or
3°. any other entity described in Article 43, paragraph

2 or 3 (Article 42, subsection d, of the National

Ordinance on Profit Tax 1940).

legal person legal person as defined in the Civil Code.

relevant Within the framework of automatic international exchange

contracting of country-by-country reports, relevant contracting

partners partners refers to: jurisdictions with which Curacao has

concluded a (bilateral or multilateral) tax agreement or

TIEA, while the competent authorities of both countries

have concluded an agreement with regard to the automatic

exchange of country-by-country reports. The prerequisite is

that the necessary legislation has been implemented.
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Concept Meaning

Systemic the suspension of the automatic exchange by a jurisdiction
failure with that has an agreement with Curacao in effect which
regard to a provides in the automatic exchange of country-by-country

jurisdiction: reports, for reasons other than those that are in accordance

with the terms of that agreement, or to persistently fail to
automatically provide to Curacao the country-by-country

reports in the possession of said jurisdiction related to MNE
Groups that have Constituent Entities in Curacao (Article

42, subsection 1, of the National Ordinance on Profit Tax

1940).

TIEA Tax Information Exchange Agreement

TIN Tax Identification Number. This is a designation for an

identifying number that foreign tax authorities use for the
registration of their taxable persons.

reporting year an annual reporting period with respect to which the
Ultimate Parent Entity of the MNE Group prepares its
financial statements (Article 42, subsection g, of the
National Ordinance on Profit Tax 1940).

MAC Convention on Mutual Administrative Assistance in Tax
Convention Matters
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